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Marlene H. Doneh
Secretary
Federal OJmmuniealiotl!l Commi..ion
44512"SueeI,S.W.
WllShington. D.C. 205S4

RE: Notiu El Pane Meeting, Re"lew ofSNtion 2S1 Unbundling Obligations of
Incumbent Local Enh.nge Carrie"; Jmplementalloa of the Local Competition
Provi.l... oflh T.I"""mmunintWn. "ct or 1996; o.:plo)"mcn' orWlccUne Sen'I...
Offering Advanced Telecommunlution> Capabilit)·. CC Docket Nos, 01-338, 96-98,
98-147, Not;"e or ProPOlled Rlliemaking, FCC 01-361 (~Trlenaial Rr>·icw" or
"NrRM"),

Dear M •. Doncll:

PuBuant to &l:tion 1.1206 of the Commission'S rules, !his leIter will provide notice !hat
On October 15, 2002, Lin Altamura, Associate Genet1l1 Coun~1 for Duke Energy; Tony
Cockerham, Director·Netwoll< Planning ror DukeNet Communications LLC ('"DIlkeNd"j and
the undersigned counsel ror DukeNet met wltll Rob Tanner, )IIl1e Veach, Jan Dillner, DanIel
Shirnan, Aaron Goldberger, and Jemny Miller of the Witeline Competition Bureall Itaff to
d'S<:II.. reglliatory lSSlles relaung 10 the ahove_ reFereoced dockets.

DokeNe!, a Delaware limited liability compwty fonncd in 1994, is a wholly 0""'00
telecommunieations subsidiary or Duke Energy COrponltion. a divC'!'Sified mullinational energy
compwty. DukeNet i~ a facility-based carriers' carrier lIIat provides long baLd and metro
bandwidth capacity and collocation services to te1ceommllnication providers. Its c"stolnet1l
incilldc iOCllffi\>cnt local exchangc camers ("ILECs}, competing retail local exehange CarrieB
("CLECs}, Internet Scrvice ProVIders ("ISPs"), intetcllchangc carricrs and commercial mobilc
rnd;o l>:I'Vi<:c ("CMRS") camers. D"keNet i. based in Charlotte, North Carolina and cUlTently
oper:ates a fiber netwon that links major metropolitan centers of North Carolina, Sollth Carolina.
Gcocgia and Florida. DukcNet i. conlinuing to woll< 10 expand its footprint to cover other states
in the South...."
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NPRM QuostiOD Addrosst'dlDuktNel" Obi«th'~

Thc purpose of our mttIing was 10 lIddress the qLlCStion raised by the Commission in
paragraph 37 of the NPRM: whether unbundling requirements should tum on the types of
services the requesting carrier seck!. to offer, DukcNcfs objectives for the meeting were (I)
ensure access by CLEC. to unbundled nctwon. elernenu; ("UNEs") for prm1s10n of lilly
telecommunicalions service without restriction; (2) ensure CLEC access to a brolld list nf ItN'F.~;

(3) ensure that DukeNet can order qualifying facililies as UNEs: and, (4) to ensure clear answers
to these qUcslions emerge from the Triennial Review so as to provide rcl"'latory cenainty.

Dub!"rt', NelWork

Include<! as Allxhmrn1 A i. a map of DukeNet'. networ!< based in Ihe C"",lin"" and
extending to 21 cities In 4 states. OukeNct operates a denISe wavelength division multiplexed
syochrooous optical nctwon: eornprised of 25,000 fiber miles and 2000 roUte miles of fiber,
Am",. i,s nClwori<, DukcNeI h.. im...llcd 120 on-oCl point' of presence ("POrs") and h""
oollocalion facilities in 40 [LEe central offices ("00."). OukeNet's inveslment in this networ!<
is well in excess ofS50,OOO,OOO. Howcver, OukeNct needs access to a brwd array of UN& to
penetrate the whotcuJe local e><cha,nge nl""~et ""Ki crf""ti.c1 y c'UJIlpcte with the ILEC•.

A. noted abo~c, DukeNet is a woolcsale carrier and carries traffic ror all types of retail
Iclowmmunleations providers. TIle principal fOCll$ of this meeting "'"'" carriage of traffic of
CMRS carriers. CMRS lraffic constitutes approximalely IfJ'" of DukcNet's traffIC. Included "'"
AUIICluDlml B is a diagram depicting Dul::eNet'. uoe of its infrastructure and UNEs 10 ..,rvice
CMRS carricn. Following is a dQcriplion oftlle SCfVtCCS lJukeNCl prov,des to CMRX tamers;

• MobIle Swjlcbjng CenterJ I"MSCs'] - DukeNct carries lrilffie bctw<:CII CMRS switches.
OukeNet lias built fiber to 15 of the 30 MSC$ in DukeNet's UlTgCt markc\. DukeNet
needs dark fiber transpon or dediealed transpon UNEs from lLEe 0'0s to occess the
remaining MSCs in its target market. Transj)011 ONEs arc also noccssary to provide
route diversity to MSCs to whleh OnkeNct lias built its own fiber.

• Cell Silq _ DukeNCl carries. traffic ITom cell site!: til ~w;tche!: land finm ""II S\Ie< In
aggreption sites or hubs and, inlum, from hUM to MSCs. DukeNet Ims buill fiber to a
small number of these sites in its target lIl.aIiel. Because of Ihe reslraim on capital for
telecommunication., DukeNet SCTVeI Ihcse siteo primarily through po",h""e Qf .pccia,l
lICCCSS circuIts. Duke."llct ncais access to ONE OSI loops to eornpetc WIth ILEC. for thl.
traffIC. Special a.cecss ci",u;ts arc 40-75% more expensive tlla.n UNE loops.

Il..Ee. han' denied Dukc.'1C1 access to UNEs ne<:cssary 10 provide the service described abovc
on the basis that UNEs may not be used to servicc CMRS traffic.

Jv.L2S5oIlht
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Use Restrictions Are Unlawful Under the Atl and FCC Dtdsioll'.

Use restrictions On servi<.:es offered ovcr UNEs are comr:uy to the plain language of iIle
Ac!. Seo;ti<ln 251(c)(3) states tm.tILEOi nlU"t provide, 10 "any teque5tini tele«lmmunications
carrier" 3CCC'$$ to '"network e1elftCnts <In an unlmtldled basis" f<>r the provision of "3

telecommunications se1'Vice,"

The Aet'~ "cry broad definition of 3 netw<lli:: element in Section 153(29) would have to
be significantly modified to support a uSC resmction. The FCC expressly rejected such
=toclI""o in the Local C"",~"';o" Order, "[S]ection 251(c)(3) doe. not impose any ......·ic~
related restriction~ or m:juirements on requesting carriers in Conncctl<lll with thc use of
unbundled network elements." Vxol COMpetit,on Order. 1264. This view was later codified (fl

the Commi..wo'. lnte",,,,,,,,,,,'ion rules ... an express prohibition on ""y ouch limitations.
ILECs "shall not impose limitation., rewictioRS, or requin:tllalts On fajoeSls for, or the usc 0(,

[VNEs] that would Im~r ibe ability of a requesting telecommunications carrier 10 offer a
Iclttommunications serviee in the manner the rUjucsti"s tde"omlllwu~ati,,", c..m<T intenlis."
47 C.F.R. § 51.309(a). The FCC shoold reaffinn in iIle Triennial Revie'oOo' Congress' clear
intention not t<l permit any use rcsmctiom 00 UNEs.

Use Reurlction. WiIllml!fde Development of Local Com~titioo.

CMRS canim rely to an ovetWhelmin& degree On ILEC facihlles for transport and for
la:st mtle connectivity. See Comments of Voiccstream Wireless C'ltporation at 15. lrooical1y,
(LECs ha~e a monopoly in the provision of facilities to CMRS camen who. in turn, aJ"l: perbapi
\he: most lonn'dable threat 10 iIle ILECs local eocchange mooopoly. Wholesale CLECs such as
DukeNet hav" built facilities to compete with ILECs for CMRS carrier business, These f""ilitie5
canytraffic among MSCs and from WIreless hubs and cell.ile.to MSC.,

Wholesale CLEO; need access to lJNEI; 10 pro~ide roule diversity/redundancy for site. to
wlliell CLECs already have fibel" and 10 pro~ide access to Silts to which conslrudion cannol be
j~tified. It is simply nOi economically feasible for wholesale CLECs to duplicate the ILEC fiber
networks. Use resmctions would deny CLECs access to existing dark fiber placed by ILECs to
9C1Vice CMRS carriers. Dart fiber is nOi available throu&h ILEC special access tariffs.

With use restriction.., the lLEC monopoly o"er CMRS carriers will be preserved. A
primary ~nmpct;tor for ILEe local exeh.'\rlgt bu.i .....s will b<- denio<! altemati,'C' to Ilclp it
compete. Without use restrictions, wlK>lesale CLECs can compete wiib ILECs for CMRS
businCSl! and promote local comJf"tition through an intennodal provider.
Ih, Ab.~"efof Un R",'ricti"". Will P,..,nlDte faoil".io.-Ra,ed C"",petltl"",

DukeNet and Giber wholesale CLECs have made substantial lOvestrnents in ibeir own
network.. Duk.Nel ha.s ;n"esled wei 1in exc... of $50,000.000 in 25,000 of ",ile. libe,. 120 UJJ

net POPs.1IIId 40 collocatiotl.<. The StlllUS of capital marl:et.< and the telccom seclOr has restricted
MeNet's rocccss to capital for constructiOll of ncw fiber routes. While less capital intensi~e than

RAL 2'lWJ.1
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fiber eonslnlaion. adding electronics to dafi fiber represents a signifiunt eapilal investment.
This level of inveumem is more readily justif,ed in the present market.. DukeNct's reo;ord of
investment and its wholesale business model demonstrate DukeNa's commitment to facilities.
ba.scd competition.

CU;C. Should lIa"e Ace", to a Broad U~l of UNF-s.

Access to a broad alTllY of UNEs is necessary to promote compelition in the wholesale
mafiet in "hich DukcNet operales. Canier customers expect r>etwork redundaocy in the event
of failur<:s. Ev"" whe,.., n"keNrrt lui< It.' nwn libocr f.cilit;"'. It often .....,.L, UNE. to meet the
marltet demand for route diversity and redundancy. Wholesale CLECs cannot compete
effectively Wilh lLEC. without the redundancy thal carrier customers expect. lINEs are al$O
used to foil in gaps in DukeNet'. netv.·ork. The ubiquity of the [LEe Ins< miTe fociliti .. eanoot be
ma1cheo;! by anycompe1,tor and must be supplied by access to UNEs.

DukoNel Sllnutd lie AliI< ,<> Order Ouoll'lln£ Facilities .. UNE•.

lLECs have ,nventeo;! use restrictions for which there i. no legal 'oasis to deny CLECs
ace,,",$ to UNE. to ..,rve CMRS c"",,ic, •. Hu,",cvcr, thoy have ;oj"" argued thaI the cin:uits
CUCs have tried to order an: 1\01 UNEs. DukeNet believes that the following facilities are
UNE. 10 which il is entilled tmder the Act. DukeNet wants to ensure through tile Triennial
Review that DtlkcNetllas access to these UNEs.

Dark Fiber Tro".;pon. DukeNCI is entitled to unbundled access to dark fiber from its
collocallOll mUle SCTVtng Wire CCOltt serving a CMRS SIte to n. pop at the site al UNE prices.
Dark fiber transport i. defined OS Mincumbent LEC optical traIIsmission facilities without
attached multiplcxing, aggregation or other electroniCS."' SCCIiOll 51.319(d)(l)(ii). The
lnteroonnection Rules also "",wre the ILEC to f>ennit, to the exlent technically feasible, a
rr:<juesting lelecommunications carrier to connecl such inleroffice focilitie:s 10 "'luipl1lent
designated by the rr:<juesting telecommunications carrier. including, but oot limited to. the
rr:<juesting carrier's collocated facilities." Soction 51319(d)(2)(iii). DukeNet can designate its
pop as the lermin.al for thc darlt fiber. The facility described here is unbundled darS; fiber and
should be provided to OukeNet UtodCrlhe Act.

Local Loop. OukeNct is cotliled to unbundled access at UNE prices to thcloop facility
from OukeN,,!'s coBlleatinn in the oerving wi,.., "enl..- "".vinl: a ""II .,1"'0 t~" n.,keNet POP or
other demarcation point at the site. l1\e lnterconneo;tion Rules. define the local loop as the
"transmission facility between a distribulion frame ... in an [ILEe] central officc and the loop
delTW'Cation point .t the end-uscr customcr ~mi""•...." Seclion 51.319(a)(I). If DukeNet has
a pop at a cell Slle. it may serve as the demarcation point. 'Ibc pop is the functional C(juivalent
of a nelwork interface device typically associated wilh a local loop. 1be pop or other
dem"""'tion point is located III the CMR$ carnee', prcmi!CS, and the CMRS carner i. the end.
user ofDukeNct". wholesale service The focility DukeNet wanlS 10 order is an unbundled local
loop and 5hould be provided uDder the Aet.

RALlS5-IJht
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lJedimurJ rnllUpqn. UIIdc:r!be Ac:I. ~~ Ibould ha~-e unbundled KCesS to

dabc:Mcd tnnsporl between an fLEe cmo-aJ office GO" RIio'tng wm: ceder -..1 a Du.t~...~ CMRS
C\I$IOQlCl"'a Plildl or cell SIIC. The: 111lerconntdion Rules deftllC' dedicated IranSpOtl as jIL£C]
In,,,,,"ssion faa~ues ... cblrv'" to • PUUQlIar customer or cxri~. IhJI P'O'1dc
Idecommumcations bet'a"een wire centers o",ned by [fLECsl or rcqucsunllc:lCCOlnlIIlIlIi<;alions
~en;. or belwem S\Ii'lCbes o·..."ed by [llECI] or reqUoelUn& teleoommun""'"",. """"" ~

SectIon Sl"JI9(d)(I)"

T~ C'TCUll I>cIWIWl an II EC cen'n\ offioe or ICfV1ng wirc center and. Duk.NCI CMRS
customer', ,witch or cellsile me-en Ihis definition" 1llC Clrcuil's dedicated to partIcular customer
or carrier -DukeNC1'$ CMRS cartier custOrllCl" The circuit is O\l.ned by the IlEC. It connects an
lLEC C/O 0.- ....... 'nl win center -with an MSC" Dull.Not ..'-ribcs to lhe: arguments of
Progras Telecom Nld olllers llw • c;ell si'e pcdonlll Jwitehilll l'undions. ,Sg; Comments of
F'1'of!1ess Tet«:om at 9. HO~Cf. to !he extent !he FCC believes !be defimtlon neNa to be
~ to -"F cell:oiu::e. the definiliool JIw::luId be 10 modified.

Thc: IftK'lIlftlefW!lly O'"er ac:cess 10 UNEli prsmlSl "'*"" obIutcle 10 !be COIItmuod
dcvdo, I_III of..-bolaalc "petition in the local UcMaF.-teL CommItmenI of C'l"C11 !be
limited ItSOUlteS!IOW lable for facil1tlCJ 10 oompeIe ",ith ILECs m ltuJ mar1cet1J lICVCl'dy
"'billlted by \be lal:t of e1anty O'"ft" ILEC obbgaoons. D\lkcNct bcbC'l-u th.l !be fCC must
remove th1J uncertainly m ill Onier in !he Tnemul Review for c:mlpetrtioa to 1Iro-e a chance m
!he wtIoIesaIc or n::taIll'lldcts.

cc Rob Tanner
Julie Vca:h
Jan [)jllner
Daniel Slum...
AMOn GoJdbage,
Jcn::my Miller
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DukeNet Facts

• DukeNet has spent in excess of $50MM to establish
its current network footprint

• DukeNet operates a DWDM/SONET network
encompassing approximately 25,000 fiber-miles
(2,000 route miles)

• DukeNet operates approximately 120 on-net POPs

• DukeNet acts primarily as a carrier's carrier and its
customer segments include: wireless carriers,
GLEGs, IXGs, and ISPs
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Use of DukeNet Infrastructure and UNEs to Service Wireless Carriers
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